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Agneta Sutton

At
Consultation

On 29 January 1998 the Human Genetic Advisory Commis-
sion (HGAC) and the Human Fertilisation and Embryology
Authority (HFEA) issued a joint consultation paper on
cloning.

While the two bodies declared that they were morally
opposed to the idea of ‘reproductive’ cloning, the consult-
ation document mentioned two main reasons for consult-
ing the public about its views on cloning. It suggested that
cloning might be a way of overcoming the present shortage
of organs for donation and, secondly, that it might be a way
of overcoming mitochondrial disease.

In Britain the creation of a child by cloning is forbidden
under the Human Fertilisation and Embryology Act 1990,
since it is forbidden to implant in a woman an embryo that
has been tampered with. However, the creation of cloned
embryos in the laboratory is not forbidden under the act;
the act rules only that no laboratory-created embryos be
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kept beyond fourteen days. This means that there is scope

for developing cloning techniques under the present law.

The pressure to develop techniques to overcome the
shortage of organs for transplantation purposes is enor-
mous. Already biotechnology companies, such as
Monsanto, are growing human skin from human skin in the
laboratory. Such skin can be used to treat patients who have
suffered severe burns. Small vieces of skin, or a few skin-
cells, can be taken from a part of the body that has not been
burned and, then, grown into layers of skin-cells to cover
bumned areas. This overcomes the problem of rejection,
since the tissue is the patient’s own.

Blood vessels have been grown in similar ways from the
kind of cells making up the different layers of blood vessels
(see, the New Scientist, 24 January).

These techniques, which are uncontroversial, must be
distinguished from certain other techniques of growing
tissue or organs for transplantation purposes. They must
not be confused with techniques involving the use of
human egg-cells.

The consultation document issued conjointly by the
HGAC and the HFEA, suggests a procedure involving the
removal of the nucleus of an egg-cell and the insertion of a
different nucleus, taken from another cell, for example, a
skin-cell obtained from an adult, a child or a fetus, in need
of an organ transplantation. The new entity would be a
clone of the adult, fetus or child from whom the nucleus
was taken. It would have 46 chromosomes, 23 from the
father and 23 from the mother of the adult, child or fetus
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from which the inserted cell- nucleus derived. Forty-six
chromosomes (23 of paternal and 23 of maternal origin) is,
of course, the number of chromosomes in an ordinary one-
cell embryo. Thus, if the created embryo were totipotent—
as it would have to be for the technique to work—it would

be just like an ordinary embryo. But it would be one gen-

eration removed from the genetic parents of the cloned
individual. In other words, what the HGAC and the HFEA
are suggesting is that human embryos might be used to
produce cells or tissues of particular types for transplanta-
tion. The embryo would be allowed to develop for a short
period. Then its development would be halted. And stem-
cells for the production of specific tissues would be
cultured. To solve the problem of organ shortage by these
means would be to breed human embryos in order to
cannibalise them for human repair. Could we sink any
lower?

The second technique, suggested in the joint HGAC-
HFEA consultation document, would involve nuclear
transfer to help women with mitochondrial diseases to
have healthy children.

Even if most of the genetic material in the human egg-cell
is to be found in its nucleus, there is also some genetic
material outside the nucleus, mitochondrial DNA and this
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passes unchanged from mother to child. Hence, if a woman

has a genetic disease linked to this DNA, then the disease is
passed on to the child.

The consultation document suggests that transmission of
mitochondrial disease might be avoided by transferring the
nucleus from an egg-cell, provided by a woman—call her
Alpha—with the disease, into a donated egg-cell, the
nucleus of which has been removed. In other words, a
healthy woman—call her Beta—would donate an egg and
its nucleus would be removed, while the mitochondrial
DNA would be left. Only the nucleus would be replaced.
The new ‘combi-egg’—with a nucleus from Alpha and
mitochondrial DNA from Beta—could be fertilised in the
test-tube or replaced in the body of Alpha and fertilised
naturally. In either case, the child would be the genetic child
of both women, even if most of its genetic make-up from
the maternal side would come from Alpha. The child
would, therefore, have three genetic parents: two mothers
and one father. This is surely one too many!

It is to be hoped that respondents will see the gravity of
what is being proposed in the consultation document and
reject these proposals as an affront to human dignity.

set within a framework of the available biblical material.
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Are Advance Directives an

Advance?

‘An advance directive is a document intended to govern the
kind of life-sustaining treatment that a competent person
will receive if he or she later becomes incompetent.”’ So
begins a recent ambitious attempt by the Advance Directive
Seminar Group (ADSG) of the University of Toronto
(headed by physician Peter A. Singer) to assess the
strengths and weaknesses of arguments concerned with the
propriety of employing advance directives (ADs) in clinical
medicine and, consequently, to offer a reflective answer to
the question, ‘Are advance directives an advance?”” The
Group’s answer was a qualified yes, recommending that
the introduction of ADs into the Canadian Health Care
system should proceed, albeit with caution.’

In light of the (legal and ethical) premium placed on
patient autonomy, the general belief that autonomy is
somehow extended by the use of ADs, and the apparent
overall success of the Patient Self-Determination Act of
1990 in the United States®, this decision is not at all surpris-
ing. Nevertheless, there is reason to be sceptical of the
ADSG’s conclusion in this regard,’ for what appears to be
one of the most promising lines of criticism against endors-
ing the current widespread use of ADs was not satisfacto-
rily explored by the ADSG group. I am referring to the first
of seven considerations weighing against the use of ADs
that was to be critically examined by the ADSG, viz. (A)
‘[Pleople who have become incompetent, such as those ina
persistent vegetative state, are greatly changed from when
they were competent, and the decisions they would make
if they could communicate might be different. It may be
inappropriate to project the autonomous wishes of compe-
tent people onto future situations of incompetence.” It is
noteworthy that in its otherwise exhaustive analysis, the
ADSG has failed adequately to elaborate on this statement.
This is a failure which could hardly have been accidental.
The statement generates several thorny problems whose
potential for engendering confusion cannot be overesti-
mated, problems which the ADSG has seemed to find it
prudent to avoid.

As I see it, the most pressing of these problems has to do
with questions concerning AD content and justification—
concerns that are prior to all of the other concerns which are
otherwise carefully analysed by the ADSG. Briefly stated,
the central questions can be phrased as follows: (i) What,
precisely, is one attempting to convey by way of an AD?;
and (ii) What justifies our taking any particular AD as being
authoritative? That the answers to these questions have
appeared so obvious to so many people suggests to me that
almost no one has been paying careful attention. The fact
that the AD revolution in the US in full swing and that it is
being considered for exportation to Canada is evidence of
this phenomenon.

There are, of course, a number of possible interpretations
of precisely what message it is that one is attempting to
convey when one composes an AD; likewise, there is a set
of popular answers that are typically offered in the face of
questions about AD authority, namely, answers which in-
voke some version of the principle of patient autonomy. But
the form that some of these answers take are deeply prob-
lematic. With no clear sense concerning what it is that many
patients who have composed ADs are attempting to com-
municate, and with no clear idea concerning the source
from which many ADs derive their authority, there can be,
in at least a significant number of cases, no clear idea
concerning the value of these directives.

I

What message, precisely, is a competent person attempting
to convey to his or her current or future caregivers by
means of an AD? Consider the following three possibilities:

(1) If Jones, who is competent with respect to treatment
decisions prior to a particular moment, is judged by
some relevant group of medical experts to be incompe-
tent with respect to treatment decisions at that particu-
lar moment, then Jones at that moment is subject only
to the treatment regimen specified in that AD com-
posed by Jones prior to it.

(2) Although Jones does not now (i.e., while competent,
prior to that particular moment) know what treatments
he would then (at that future time) desire, Jones, while
competent, now desires and autonomously specifies in
an AD that he receive a particular treatment regimen,
at that time, if it should come, when he is judged to be
incompetent.

(3) If Jones were judged to be incompetent with respect to
treatment decisions at that particular moment Jones
would desire and autonomously choose to receive at
that moment the particular treatment regimen speci-
fied in his AD (which he composed, while competent,
prior to it).

Let us examine each of these options in turn.

(1) specifies for Jones’ caregivers the treatment regimen
of Jones’ choosing should he at some later time be deemed
to be in an incompetent condition. The consequent of the
conditional specifies precisely the treatments that Jones
deems permissible should he be judged to be in the condi-
tion specified by the antecedent. Although (1)’s syntactical
and semantical structure is perspicuous and logically un-
controversial, the reason why one’s caregivers ought to
consider those particular specification as being authoritative
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in guiding Jones’ treatment remains obscure. (Surely the
justification for which we are searching cannot be a func-
tion of the mere fact that the patient emitted verbalizations
which appear to constitute consent for a specific treatment
regimen and only for that treatment regimen in the circum-

ces specified.
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behav1outsz can appear sumlarly to convey consent. What is
needed is some justification for believing that these appar-
ently informed and autonomous choices on the part of the
patient (i) actually are informed, autonomous, and hence,
according to current wisdom, authoritative choices, and (ii)
are able to reach ahead into future states of affairs during
those times at which the patent is, in fact, incompetent.)

Although the meaning of directive (1) is clear, it is also
clear that more is needed here in way of justification in order
to demonstrate the appropriateness of complying with the
treatments there specified. The expressed central purpose
of invoking ADs, after all, is as a means for extending the
autonomy of competent patients into regions of incompe-
tence. And, clearly, one cannot claim that this means has
been established without explicating some justification for
taking seriously the propriety of the decisions regarding the
chosen treatments.

I take it that (2) and (3) are intended to make intelligible
the authoritative propriety of the decision to invoke only
those particular treatment specifications made explicit in
(1) by making manifest the reason-desire structure from
which these treatment specifications have been derived. (2),
for example, attempts to ground the reasons which under-
gird these treatment specifications in present desires and
autonomous choice. The claim is that the propriety of Jones’
AD judgement is grounded in the fact that Jones (prior to a
particular moment) desires and autonomously chooses
when that moment arrives, to receive a particular treatment
regimen. But (2) suffers from a defect similar to (1), that is,
a gap in the crucial connection between the treatments
Jones now desires and those he has now autonomously
specified to receive then. How, precisely, are his present
desires and autonomous choices supposed to guide treat-
ment specifications under the specified future conditions?

One seemingly popular answer to this question can be
found in (3). The present desires and choices on which
appropriate treatment specifications are claimed to be
predicated owe their structure to what one would desire and
choose if one were, at some time, to become incompetent.
Now this counts as a legitimate attempt to make clear the
required link between the treatments one has specified and
the reasons these particular treatments (rather than some
other have been specified. Some variation on this form of
linkage is at the heart of many AD decisions.

Notice that (3) is an example of a subjunctive (or counter-
factual) conditional proposition, i.e., a proposition that has
the general form: ‘If P were the case then Q would be the
case.” Furthermore, given the central motivation for em-
ploying ADs (that is, the desired extension of one’s auton-
omy) (3) is best construed as being a counterfactual of
freedom, i.e., a proposition of the form: ‘if person S were in
circumstance C at time t, then S would freely choose treat-
ment regimen T at t.” The central idea behind many ADs,
therefore, might best be expressed as follows: Supposing
that Jones is a competent, autonomous agent at an earlier
time, he is in a privileged position with respect to what
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treatments he himself would freely specify at some later
time if he were then mcompetent with respect to treatment
specification decisions.”

But is Jones in a privileged epistemic position with re-
spect to the content of (3)? There are two general reasons
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this. First, some philoso-
phers have argued that there is good reason to dOtljlbt that
any counterfactuals of freedom are non-vacuously true. The
arguments undergirding this position are numerous and
complex. Suffice it to say that the central concern here has
to do with the problematic nature of the manner in which
the alleged truth-values of counterfactuals of freedom are
grounded. Although a precise specification of what it means
to say that ‘Proposition P is grounded’ i is obscure, the gen-
eral nature of the ‘grounding problem’® may be partially
conveyed by analogy with what is widely thought to be the
grounds for truth-conditions of present-tensed indicative
conditionals, i.e., propositions of the form, P*: ‘If P is now
the case, then Q is now the case.” This indicative (and,
hence, non-subjunctive) conditional is true if both P is now
the case and Q is now the case. Suppose, for instance. that
P denotes that ‘Some hearts obey Starling’s Law’, and Q
denotes that ‘Some hearts are pumps.” Then P* is true
because of some hearts’ now obeying Starling’s Law and some
hearts” now bemg pumps. Both of these states of affairs’ obtain
or are actual. It is presently occurring actual states of affairs
that are thought to ground the truth of true present-tensed
indicative conditional propositions (perhaps by, in some
sense, corresponding to these propositions).

The grounding or non-present (i.e., future or past) con-
tingent propositions is more obscure since the states of
affairs that correspond to them and, hence, that make them
true, although actual are not present. The alleged grounding
relation involving true counterfactual propositions with
false antecedents (i.e., strict counterfactuals) is even more
obscure, for such counterfactuals allegedly correspond to
states of affairs that are neither present nor actual. So, to
what do they correspond? What is it that makes them true?

It does no good to surmise that the truth values of strict
counterfactuals of creaturely freedom are grounded in cer-
tain things that we know about ourselves, for we do not
know that much about ourselves when faced with decisions
about what we would specify under anumber of conditions
far removed from the one that we are presently in. This is
partly because we do not have a good idea about what it
would be like to be in any of a number of possible future
conditions i in anticipation of which our ADs are commonly
composed.'’ But even if it were the case that we had a good
idea about what it would be like to be in these conditions,
how is this knowledge supposed to help us in the composi-
tion of ADs?

There are some seemingly insurmountable conceptual
problems that confront us when attempting to formulate a
satisfactory answer to this later question. First, especially in
the AD context, many of these possible future conditions
are such that we cannot say what it would be like to be in
them. Suppose that person S is comatose, immobile, and
cognitively inert,"" then the consequent of the appropriate
corresponding counterfactual conditional is impossible, i.e.,
it is not possible both for person S to be in an immobile,
cognitively, inert comatose state at t and for S to specify any
treatment-regimens at all at t. Ascertaining the truth values
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of counterfactuals with possible consequents are problem-
atic enough; counterfactuals with impossible consequents
(i.e., what I shall call ‘consequent-counterpossibles’”) are,
conceptually speaking, even more problematic. For such
counterfactuals, if grounded at all, cannot, it seems, be
grounded in any set of possible worlds (at least there is no
hope of this in extant possible world semantical schemes for
counterfactuals). But if not possible worlds, then what?
Impossible ones?"

The preceding discussion prompts a further question
which needs to be considered. What precisely is it that a
significant number of individuals find aversive about being
kept alive while in total darkness,' and what precisely is it
that grounds this aversion? Necessarily, if one is in total
phenomenal darkness, then one has no conscious experi-
ences; and if no conscious experiences, then no conscious
suffering whatsoever, and if no conscious suffering what-
soever, then whence comes the aversion?

Second, I have often noticed a subtle but clear conceptual
shift that occurs in the context of discussions concerning
propositions like (3). This shift manifests itself in a perva-
sive confusion regarding what it is that one is thinking
about while considering such propositions. What (3) re-
quires, I think, is a projected treatment specification for
Jones from the perspective of Jones while Jones is incompe-
tent, not a projected treatment specification for Jones from
the perspective of Jones while Jones is not incompetent. But,
I will argue, it is the latter conceptualization on which AD
decisions are often based. This will require some elabora-
tion.

Suppose that Jones presently enjoys both mental and
physical health and that he is asked to fill out an AD which
makes explicit just those treatments he would request if he
were to be diagnosed as having advanced Pick’s disease (a
condition which often includes inter alia severe dementia,
incontinence, and contractures). Further suppose that Jones
has an aunt with advanced Pick’s disease for whom he had
been the single carer for three months. Based on this experi-
ential knowledge, Jones specifies inan AD that he receiveno
life-saving medical treatment in the event that he too should
suffer from this condition. Such a specification would, in all
likelihood, satisfy most potential critics; after all, Jones
seems clearly to know what sort of life he would be facing,
what he desires, and he has, while still competent, made his
informed request quite clear in an AD. Case closed.

But does Jones really know what he is requesting? If he
thinks that he has a reasonably good idea, much less knowl-
edge, about what treatment options he would specify if he
were in that condition, he appears to be deeply mistaken at
least on inductive grounds from cases of others who are (or
have been) similarly afflicted. How many people suffering
from advanced Pick’s disease have clearly expressed a desire
to die or a desire to have a certain treatment withheld or
withdrawn? Very few, it seems. And if the question were
changed to “How many people suffering from advanced
Pick’s disease have clearly expressed an informed and co-
herent desire to die or a desire to have a certain treatment
withheld or withdrawn?’, the answer here would obvi-
ously be ‘None'. Yet numerous individuals who do not
suffer from advanced Pick’s disease do claim that they
would have such a desire and, hence, make such a request.
What is the explanation for this discrepancy?

It seems that many people want it both ways when
making this judgement: they want to imagine both being in
an incompetent state (thereby adopting the perspective of
one who is severely demented) and not being in an incom-
petent state (thereby adopting the perspective of one who
is not severely demented). But it is clear that one cannot
take on both the first and the third person perspectives
concurrently in this context. From the third person point of
view, one might find being in an incompetent state intoler-
able; on the other hand, from the first person point of view
it might appear quite tolerable if only because one is inca-
pable of appropriately reflecting on one’s predicament
while incompetent.

Suppose, for example, that there were a disease called
‘caninalia’ in which your brain is gradually and perma-
nently transformed into a dog-like brain. The result would
be that you would act and feel like a dog. You would prefer
to eat off the floor, defecate and urinate wherever and
whenever you had the urge, sniff interminably, bark, crawl
on all fours, beg for table scraps, etc. Further suppose that
you have recently been exposed to neuropsychiatric wards
full of individuals so afflicted and that you think this is all
quite disgusting. Surely the most popular caninalic-specific
AD would be to forego life-sustaining treatment should one
suffer from advanced caninalia and should a life-threaten-
ing complication ensue. But no advanced caninalic, just as
no canine, would so properly specify, if only because ad-
vanced caninalics, as well as canines, cannot so properly
specify. Such patients and such non-human mammals are,
after all, not now competent properly to make such specifi-
cations. Here then is the deep problem: ADs are supposed
to extend one’s autonomy into regions of incompetence, but
in many cases they cannot, because the one who is attempting
this extension has presupposed that one is able reliably to
envision those competent judgements one would make at
times during which one is incompetent, and this is patently
incoherent. Besides, in many cases there is a shorter and
much more trustworthy route to such specifications, viz.
simply asking S about treatment specifications while S is
actually incompetent. But, of course, we do not need an AD
to do this.

This ‘perspectival problem’ is a problem for ADs, inde-
pendent of the aforementioned ‘counterfactual problem’.
For suppose that counterfactuals of freedom do possess
truth value. The perspectival problem both (a) puts these
truth values out of our introspective reach (How would we
know what it is like” to be in a particular state with its
attendant cognitive disruption?); and (b) transforms these
counterfactuals into consequent-counterpossibles, a trans-
formation which threatens their very intelligibility.

It is not entirely adequate to respond to this objection by
attempting to shift the basis for the required judgement on
society or on one’s caregivers in the following manner: ‘The
resources being used to take care of me, the familial strife
that my being kept alive will engender, and my caregivers’
burdens could be alleviated if treatment were stopped for
me should I become incompetent. So, if I am ever in an
incompetent state, stop life-sustaining treatment.” The pre-
dicted extension of autonomy which underlies the typical
rationale for involving ADs is, in this context, greatly com-
promised for two reasons. First, given the nature of this
statement, a positive change in one’s social environment
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appears to carry with it the force of a veto with respect to the
AD outcome toward which one was originally inclined and
this may, thereby, compel one to be kept alive indefinitely
in contradiction to one’s otherwise originally explicitly
stated wishes. Second, why is the patient the best judge of
any of this? Surely he or she is not. Such a decision (perhaps
formed in conjunction with the patient, perhaps not)
severely compromises the intended degree of autonomy
patients typically expect in these contexts.

There are, to be sure, routes to the making of AD judge-
ments which do not suffer from the above liabilities, but
these paths are not commonly travelled if only because they
appear to be somewhat circuitous. Consider, for example,

the following: Suppose that Jones believes that 4/l human

persons who are incompetent with respect to treatment
decisions ought to receive a certain standard of treatment,
that Jones is a human person in the specified incompetent
condition, and that Jones ought to receive the treatment
specified because he is a human person in this incompetent
state. Then, it seems, if there were no good independent
reasons for not treating Jones, while incompetent, in the
manner specified, his caregivers ought to treat him in the
specified manner. The AD judgement in this context is the
conclusion of a valid deductive argument, not the confused
output generated by perspectival incoherence.

Some Orthodox Jews, for exampxe, believe that all inno-
cent human beings ought to be kept alive indefinitely. He
who believes this and who believes himself to be a live
human and who believes that his life ought to be preserved
indefinitely for this reason (and in the absence of good
independent reasons for the foregoing of life-sustaining
treatment), can properly convey to his caregivers how he

o treated in the circumstances snecified.!
would like to be treated in the circumstances specified.

But how often is this sort of justification actually offered
as the basis for AD decisions? Probably quite rarely. Typi-
cally (at least in the US) one’s individual autonomy is
forcefully asserted in the following manner: ‘Thave no view
on what other people ought to do while incompetent; that’s
their business. I just know what I would want for me should
I ever become incompetent;’ or, ‘People should be able to
be treated any way in which they specify should they
become incompetent; I can’t make that decision for them;
they’ve got to make it for themselves; I only know what I
now want with respect to some future state I may be in.’

Neither of the above assertions is of any use in helping
us ascertain on what authoritative grounds the treatment
specified is being advanced by Jones over some other treat-
ment specification.

For, again, not just any vocalization which appears to be a
reflective authoritative treatment specification is accept-
able in this domain. Only autonomously generated treatment
specifications are acceptable. At least, that is supposed to be
the idea. So, seizure-generated vocalization, psychotic out-
bursts, and baldly incoherent rationalizations appear to be
categorically impermissible in these contexts.

II

The conceptual problems concerning ADs to which I have
alluded may be further reinforced by a variety of other
criticisms of the AD strategy chronicled in philosophical

and legal literature. One of the most important contribu-
tions to this corpus has been made by Allen E. Buchanan
and Dan Brock (1989). Buchanan and Brock raise questions
about the moral authority of ADs by critically exploring the
following central presupposition that appears to undergird
the AD strategy: ‘If, as the courts and most bioethicists now
agree, the competent individual has a virtually unlimited
right to refuse treatment, even life-sustaining treatment,
then the same choice ought to be respected when a compe-
tent individual makes it concerning a future dec151on
situation through the use of an advance directive.”
Specifically Buchanan and Brock present five reasons for
having serious reservations about the propriety of accept-
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significant morally relevant asymmetries between the pre-
sent treatment choice of a competent person and those AD
treatment specifications which govern future treatment
dec151ons (Similar concerns have been raised by Rebecca
Dresser.”®) The first of these asymmetries involves the
possibility of unforeseen therapeut1c advances which may
significantly impact one’s prognosis and, hence, which
might have promoted a radical alternation in the direction
of one’s treatment had this advance been known at the time
the AD was drafted.

Second requests to withhold treatments of various sorts
ulay UC ﬁ‘laue without a Cleaf unuerstarlumg of Iﬂe myrlact
circumstances in which these treatments may be indicated,
some of which—unbeknownst to the individual drafting
the AD—may result in a significant therapeutic benefit.

Third, an individual’s interests (i.e., whatever it is that
one believes would contribute to one’s good) while incom-
petent may change in such radical and unforeseen ways
that his or her capacities for leading a satisfying life may
also significantly change. For example, ‘Just as it might be
difficult for an executive to appreciate the value of life of the
confused, incontinent, socially isolated elderly person who
lies about a filthy home, surrounded by thirty wailing cats,
so a competent individual may fail to appreciate the value
of his or her own future life under greatly altered condi-
tions.”

Fourth, certain important informal safeguards that are
operative during the decision making process by a compe-
tent person (e.g., initial opposition to a competent person’s
decision to forego life-sustaining treatment by concerned
family members) are unlikely to be optimized in the process
of drafting an AD.

Buchanan and Brock’s fifth concern relies upon argu-
ments concerning the metaphysics of personal identity
elaborated by Derek Parfit.” Parfit has vigorously argued
that psychological continuity is a necessary condition for
personal identity over time and, hence, that some patients
who have undergone serious neurological impairment (e.g.
advanced Alzhiemer’s disease or the persistent vegetative
state) are different persons from those previously competent
persons who drafted the ADs. Certainly, in this or any other
case, one person’s AD could not properly be applied to
another.

It is significant to point out, first, that Buchanan and
Brock themselves do not see these asymmetry considera-
tion as posing a significant threat to the propriety of the
general AD strategy. They claim, in fact, that ‘It seem un-
likely ... that many cases will arise in which the special
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limitation on the moral authority of advance directives
should actually come into play ... Therefore, acknow-
ledging in principle the special limitation on the moral
authority of advance directives need not undercut the
authority and usefulness of these directives in general. At
least in the great majority of cases, those in which following
the advance directive would not be clearly contrary to the
patient’s most basic interests, an advance directive, like the
contemporaneous choice of a competent patient, can
provide a }'ustiﬁcation for withholding any form of life-
support[.]"”

Second, note that neither Buchanan and Brock (1989) nor
Dresser (1986, 1995) question the intelligibility of typical
ADs, either in the context of raising their Parfitian meta-
physical concerns or in those allegedly rare cases in which
the aforementioned asymmetries obtain. Rather, they are
concerned with the authority of justification for acting in
accord with AD documents which, antecedently, have been
judged to be intelligible.

III

There remains yet another deep problem with how ADs are
presently understood, namely, despite appearances to the
contrary—and despite the vigorous protestations to the
contrary by many AD proponents—AD legislation has in
effect already legalized both (assisted) suicide and other
forms of homicide in the US. This gives those of us who find
such practices morally repugnant good reason, independent
of previously adumbrated considerations, for opposing the
AD strategy as it is presently being deployed.

The plausibility of this objection depends on the plausi-
bility of the claim that employing so-called passive proc-
esses (ie., the withholding or the withdrawing of
treatment) in order to bring about the death of an innocent
person, no matter what the circumstances, is immoral, even
in those cases in which the treatments that are withheld or
withdrawn are judged to be futile. This is not to say that
such passive killing has moral parity with active processes
driven by the same intention. Insisting on such parity ap-
pears to have led to deep confusion in the contemporary
euthanasia debate.” For suppose that there is no such par-
ity. It does not follow from this that it can be a good thing
sometimes to intend the passive death of an innocent hu-
man. For it is compatible with this lack of parity that, of
necessity, all intended human deaths, including intentional
deaths that are passively effected, are morally evil, yet of a
variety of evil that is incommensurate with, or simply not
as serious as, the correlative intentional deaths that could
have been actively effected.

If it is the case that all intentions to bring about the deaths
of innocent human beings are immoral, then clearly at least
some persons who sign ADs are participating in the bring-
ing about of such deaths. For it is uncontroversial to point
out that least some patients sign ADs with the intent that
the withdrawal or the withholding of care terminate in their
deaths, and that at least some health care workers with-
draw or withhold treatment in order that patients should
die. I do not say that all deaths that result from actions®
performed in accord with ADs are intended, but merely
that these documents both lend themselves to be used in

this manner and have been used in this manner. But the
important point is that there is no explicit attempt made in
the crafting of medical directives, and no explicit training
for those who are designated to secure and execute them,
to prohibit their execution in the event that the person who
procures the AD document has good reason to think that
such homicidal intentions are operative.

I am not suggesting here the dissolution of the ‘killing-
letting die” distinction. No matter how difficult it is to make
out, it appears clear to me that there is such an action-
theoretic metaphysical distinction. What I am emphasizing
is the moral kinship between intentional killing and inten-
tional letting die. We are often distracted from appreciating
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this kinship in virtue of the sheer numbers of people that

we let die each day. By not giving $100 to a relief agency,
we have all allowed some people to die today. But surely
we are not all morally responsible for untold numbers of
deaths on a daily basis. Perhaps some of us are, if some of
these deaths were deaths that we had intended (and if some
of these omissions were to have consequences for which we
can be morally responsible). But, surely, the most of these
deaths are not intended by us.

Ironically, the tables are often turned in the contempo-
rary euthanasia arena. Although it is rare for someone to
refuse to give money to charity in order that others might
die, it is, in all probability, not so rare for some person S to
fill out an AD because S feels that he ‘would rather die than
to live like that’, or for the carer of S to withdraw treatment
‘in order that S may die’.

We must not confuse unintentional killing with inten-
tional killing and unintentional letting die with intentional
letting die. Traditional discussions of what is called the
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killing-letting die distinction in the western medical arena

have often conflated these four notions into two. It is then
often argued that letting patients die (via the withholding
or the withdrawal of care) is morally permissible but that
killing them is not. But in the context of actual western
medical practice, the aforementioned pairings are often
mismatched. Those patients that are killed by their health
care providers are typically killed unintentionally (for exam-
ple, by way of a mistaken prescription, or the slip of a
surgeon’s scalpel). And in the many cases in which treat-
ment is withdrawn or withheld, it is not uncommonly
intended for the patient to die as a result of this. (I appeal
here to what I know about how medical staff have often
proceeded on medical wards where I have cared for
patients.) There is good reason, then, to think that many
medical killings and many medical lettings die are morally
permissible and morally impermissible, respectively, not
the other way around.

One thing that the modern euthanasia movement is
attempting to do is to introduce into the medical arena a
kind of killing that has not heretofore been an accepted part
of western medicine, that is, intentional killing. This is rightly
being resisted, but often only at the expense of overempha-
sizing the allegedly normative nature of letting patients die
in the western medical tradition. But, again, as currently
practised in western medicine (again, at least in my experi-
ence), we not uncommonly tolerate (and even encourage)
the withholding or the withdrawing of treatment so that
patients die. But this is precisely what we ought not do.

Daniel Callahan’s recent comments concerning the
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moral import of the ‘killing-letting die” distinction exem-
plify many of the confusions to which I have already
alluded.” Partly as a result of these confusions (in spite of
the other virtues of his piece) nearly all of his attempts to
lend clarity to the issues central to this debate fail.

Callahan claims that in its broad implications, the eradi-
cation of the moral distinction between killing and letting
die would imply:

That death from disease has been banished, leaving only
the actions of physicians in terminating treatment as the
cause of death. Biology, which used to bring about death,
has apparently been displaced by human agency. Doc-
tors have finally, I suppose, thus genuinely become gods,
now doing what nature and the deities once did.”

That this is the implication to be drawn here is not at all
obvious. This can be shown in at least two ways. First,
Callahan has failed to demonstrate that his interlocutors are
committed to the thesis that treatment omissions have any
causal consequences at all. If omissions have no causal
consequences, then clearly physicians’ treatment omissions
do not cause any deaths at all. There is, in fact, a live
controversy in contemporary philosophical literature con-
cerning whether or not failures to act do actually have
causal consequences.” Of course, if one person intention-
ally allows another person to die (by, for example, inten-
tionally refraining from doing something which would
have been sufficient to preserve that person’s life) this
would be immoral only if the intentional refraining was the
cause of the other person’s death. And, of course, even if
omissions have no causal consequences, it would not fol-
low that they could not be immoral. Thus, if at a certain time
someone refrained from effectively treating a dying patient,
so that that patient died at a later time might the action be
immoral even if it were the case that refraining from treat-
ment at the earlier time in no way causally contributed to
the patient’s death later?

Second, there need not be any displacement here. Suppose
that refraining at a certain time actually did causally con-
tribute to the patient’s later. Surely more than one cause (or
causal contribution) can have a single effect, as when, for
instance, (borrowing a common example from medieval
literature) two men cause the movement of a boat by pull-
ing it with ropes. Perhaps such concurrent (or co-operative)
action is precisely what is at work in these cases. Perhaps
the action of nature and the treatment-terminating (or treat-
ment-withholding) actions of physicians co-operate to effect
the death of the patient.

Callahan suggests that the principal confusion in this
debate lies in the failure to appreciate differing conceptions
of causality (specifically, differing conceptions of when
something counts as a direct physical cause of death) and
differing conceptions of culpability. He surmises first, that
it is a mistake to think that a physician’s action of stopping
treatment can be a cause of one’s death, for ‘the physician’s
omission can only bring about death on the condition that
the patient’s disease will kill him in the absence of treat-
ment;’” although, perhaps, we might rightfully ‘hold the
physician morally responsible for the death, in the case of
omissions, we do not cause death even if we may be judged
morally responsible for it’.”*

This is very puzzling. What, precisely, is Callahan trying

to say here? Is he implying that one can be morally respon-
sible for some states of affairs without making any causal
contribution at all to them? This claim, made without any
accompanying argument to make it plausible, seems in-
credible. How is one responsible for a state of affairs A in this
context if one is not somehow causally responsible for A? I
do not say that this is impossible, although perhaps it is. All
I say is that Callahan owes us an explanation here, but
unfortunately, no explanation is forthcoming.

We normally hold people morally responsible for certain
omissions in certain circumstances; in addition, we some-
times do claim that such omissions were the causes of those
states of affairs for which we hold people responsible.
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When asked what caused the wreck of a train, for example,

we find perfectly intelligible the explanation that it was
caused by the rail-switcher’s failure to switch the rails;
similarly, it is clear what is meant when one it told that a
physician negligently caused a patient’s death from status
asthmaticus due to failure to administer beta-agonists and
corticosteroids. In these two cases, judging by our ordinary
linguistic practices, it at least appears that failures to act can
make causal contributions to the states of affairs in question
in virtue of the fact that these failures appear to play causal
roles in the structuring of those states of affairs. Such fail-
ures to act appear to be pivotal in suppressing other causal
contributions which would have significantly altered the
outcome and, hence, appear to play an essential role in any
complete explanation of the states of affairs in question.

Callahan further argues that:

‘[a] lethal injection will kill both a healthy person and a
sick person. A physician’s omitted treatment will have no
effect on a healthy person. Turn off the machine on me, a
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healthy person, and nothing will happen. It will only, in

contrast, bring the life of a sick person to an end because of
an underlying fatal disease.””

But how is any of this relevant? First, Callahan’s illustra-
tion does not involve a genuine treatment omission (i.e., an
intentional refraining or a failure to act without refraining).
The physician in Callahan’s example does not omit to act,
rather, he does perform what is uncontroversially a non-re-
fraining (exterior) action, that is, turning off a machine.
Second, consider a dose of a poison which will kill all
people who have end-stage liver failure, but would have no
effect at all on healthy people. Give this poison to me and
nothing will happen. It will, in contrast, bring to an end the
life of Mr. Jonesian (who is, sadly, afflicted with end-stage
hepatitis). Clearly, it does not follow from this that my
intentionally administering an amount of this poison to
Jonesian is of no moral significance, or that I would not be
morally responsible for Jonesian’s death simply in virtue of
the fact that the administration of the poison to me would
have no effect. Yet Callahan appears to be committed to the
claim that this does follow.

Callahan goes on to warn us that:

If we fail to maintain the distinction between killing and
allowing to die ... there are some disturbing possibilities.
The first would be to confirm many physicians in their
already too-powerful belief that, when patients die or
when physicians stop treatment because of the futility of
continuing it, they are somehow both morally and physi-
cally responsible for the deaths that follow.*
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in order that the patient should die?

This is not an unreasonable interpretation of the situation
inlight of Callahan’s other doomsday prophecies predicted
on the abolition of the moral distinction between killing and
letting die, for instance, in light of his statement ‘that, in
every case where a doctor judges medical treatment no
longer effective in prolonging life, a quick direct killing of
the patient would be seen as the next, most reasonable step,
on grounds of both humaneness and economics’.” But
surely this would be a remote possibility in those contexts
in which intending the death of any human being—whether
or not the intended death is active or passive—is readily
recognized as being always and everywhere morally
impermissible.

IV
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M ussion thus far has been entirely negative. I

have outlined reasons for being deeply suspicious of ADs
on logical, semantic, metaphysical, epistemological, and
moral grounds. How then ought we to proceed? Ought we
abolish all ADs?

This is a difficult question but I am inclined to answer it
in the negative, principally because it is possible properly to
compose an AD and, in fact, some ADs have been properly
composed (e.g., some of those composed by Orthodox
Jews). But there is good reason to believe that properly
composed documents of this type are in a distinct minority.
Clearly, an AD composed while in the grips of conceptual
incoherence or one that is composed with the intent that
one die by whatever means should be disregarded. I sus-
pect that the percentage of AD decisions in this disjunctive
class is quite high. If this suspicion is accurate, what then?
What is the alternative?

My preliminary suggestion is a simple one. Assign to
each patient who is either unwilling or unable properly to
compose an AD a group of guardians in much the same way
that guardians are sometimes assigned to severely disabled
infants. The role of the guardians would not be to decide
the ‘life or death’ question. Rather, all members of this
group would be chosen partly because they share the
following conviction: one ought never to intend (either
actively or passively) the death of an innocent human
being. In one important sense, the ‘life or death” question is
thereby decided beforehand. What is needed then from the
guardians is a set of judgements concerned with the
continuing, withdrawing, or withholding of treatment.

How ought these guardians to be chosen? First, as noted
above, they ought to be persons who are convinced that
intending the death of innocent humans is to be avoided at
all costs. Second, they ought to be deemed wise in other
human matters as judged by the historically entrenched

ing other-regarding virtues to a degree which the platief'\t
(at least at the time) happens to lack, would thus assist
patients by preventing them from making potentially criti-
cal decisions in a non-autonomous manner. Such groups of
guardians would, in this manner, secure what is one of the
principal goals of the AD strategy. Perhaps in this way, the
(presently broken) relationship between autonomy and
rationality, at least as it relates to decision making concern-
ing incompetent, medically ill persons, would thereby dare
to be reconsummated.”
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