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Lo e e v v e e e e y wrewe—mw—= - -—tment if it involves any physical
1nterference w1th a patient is unlawful in the absence of consent. The age
by which consent can validly be given is fixed by Act of Parliament for
England at 16 but the relevant section preserves the validity of consent

at common law. What the judge decided was that consent could validly be
given at common law by someone under 16 to medical treatment depending on
maturity and understanding and the nature and effect of the treatment.

As a general statement of law, this is probably correct. It would also be
consistent with Scots law which has for centuries recognised a consider-
able discretion in so-called minors (i.e. boys over 14 and girls over 12).
Although the question of consent to medical treatment does not seem to have
been decided in the case of a minor in Scotland and the statutory rule
recognising consent at 16 does not apply there general principles e.g.

in the law of contract recognise a power of choice and judgement for them.

Although the decision on the point of consent is probably correct as a
matter of law, it does not necessarily dispose of the case, although Mr
Justice Woolf considered that it did. Firstly, the judge completely
subsumed the consent issue and the question of parental rights and
responsibilities. He stated that parental consent becomes irrelevant

if the young person's consent is given. This is logically correct if the
issue is approached only via the question of the technical law of assault
or trespass to the person. It is not necessarily the case if a wider
concept of parental responsibility be invoked. Secondly, the contraceptive
pill, presumably the most common form of prevention used for young girls
is not covered by the consent point at all as its prescription does not
amount to an interference with bodily integrity and is therefore not an
assault. (The judge conceded this). Thirdly, is it entirely fair to
equate contraception with medical treatment as the judge does? This
ignores the obvious point that the girl is in no sense sick or in need of
medical aid to relieve illness. Further there are social, moral,
psychological factors involved in intercourse and contraception especially
in the case of an underage girl. All of this seems to support another
view being taken. Fourthly, application of the judge's test by valid
consent will not be easy in practice for doctors especially in the case
of contraception largely for the reasons outlined above. Unless it is
assumed as seems to be strongly hinted in the judgement that girls of

15 at least are to be deemed mature enough to give consent as a matter

of course. These points taken together lead one to submit that the judge
should have had recourse to a wider ground of decision.

Perhaps all of these issues are involved in the question. Is it not
illogical that what is popularly called 'the age of consent'" be fixed

at 16 for the purpose of sexual intercourse while consent to contraception
can be given at some variable but earlier age of so-called maturity?

The '"age of consent'" is fixed in the best interests of the young people
involved but such a concept did not seem to weigh in the judge's decis__1.
(Fairness demands that it be pointed out that it is assumed that parental
consent will be the normal situation, but how realistic is this?)
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